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PROCEEDINGSI

2

3 (PUBLIC SESSION)
4

5 CHIEF JUDGE BARNETT: Good morning,
6 all.

7 A bit of a late start because we have
8 some Internet problems, and just make sure the
9 record is clear, this is a portion of the

10 transcript that's not being streamed or real-timed.
11 So if anybody is looking for something, you can
12 remember which part of the transcript it's in.
13 Mr. Pomerantz.
]4 MR. POMERANTZ: Thank you„Your Honor.
] 5 SoundExchange calls Professor Daniel
16 Rubinfeld as our next witness.
17 This is a binder of simply his
18 testimony on direct and rebuttal.
19 CHIEF JUDGE BARNETT: Oh, Doctor,
20 before you sit, raise your right hand.
21 DANIEL RUBINFELD,
22 a witness, called for examination, after having
23 been sworn, was examined and testified as follows:
24 CHIEF JUDGE BARNETT: Thank you.
25 THE WITNESS: You'e welcome.

I school?
2 A. Yes. I went on to study at MITwhere I

3 got a Master's Degree and a Ph.D. in economics.
4 Q. And what was the focus ofyour graduate
5 study?
6 A. It was, essentially, microeconomics and
7 econometrics. I developed an interest in applied
8 micro and later went on to study antitrust as a

9 specific sub field.
10 Q. And just very briefly, what is
11 econometrics'?

12 A. Econometrics is just the application of
13 statistical methodology to the study ofeconomics.
14 Q. And have you taught econometrics?
15 A. Yes. I originally taught econometrics
16 in my first job post Ph.D. at the University of
17 Michigan until graduating econometrics for several
]8 years. Later. when I left to move to Berkeley, I

19 began to teach some econometrics at an
20 undergraduate level where I regularly taught
21 courses in quantitative methods and ]aw.

22 Q. And how long have you been a professor
23 of economics?
24 A. Since ]972. So we'e talking over
25 40 — 40-some years.

1736 1738

I MR. POMERANTZ: These are slides.
2 We'e going to walk through them during the course
3 of today's examination.
4 CHIEF JUDGE BARNETT: Are these part of
5 your exhibit?
6 MR. POMERANTZ: These are not being
7 offered as to evidence. They'e just slides to
8 help guide us through the examination.
9 CHIEF JUDGE BARNETT: Okay.

]0 DIRECT EXAMINATION BY COUNSEL FOR
SOUNDEXCHANGE

11 BY MR. POMERANTZ:
12 Q. Good morning, Professor Rubinfeld.
13 A. Good morning, Mr. Pomerantz.
14 Q. Who areyoucurrentlyemployed?
15 A. I'm currently — actually, emeritus
16 professor at UC Berkeley where I'm the Robert L.
17 Bridges Professor of Law and a professor of
18 economics„and I'm also still active teaching at
19 NYU Law School where I'm a professor of law.
20 Q. And let's brieflyreviewyour
21 educational background. Where did you attend
22 co]]ege?

23 A. I was undergraduate at Princeton
24 University where I majored in mathematics.
25 Q. And then you went on to graduate

I Q. Could you briefly take us through your
2 career as a professor ofeconomics, where you
3 taught. for what periods of time'?

4 A. Sure.

5 I spent ] I years at the University of
6 Michigan. I actually taught before I was finished
7 with grad school. but I'l skip that, and spent ] I

8 years at the University ofMichigan in the econ
9 department and then later in the law schoo]. and

10 then I went on to UC Berkeley where I — where I'e
11 been ever since. At the same time. I spent — and
12 I'e been affiliated with NYU law school for about
13 15 years.
]4 Q. And UC Berkeley is doing quite proud in
15 this proceeding, I take it, with all the economists
16 coming from UC Berke]ey'?

17 A. That's right. We'e trying to comer
18 the market ifwe can. We like to have people who
19 are well trained and have strong opinions.
20 Q. Makes us alums from UC Berkeley proud.
21 A. Thank you.
22 Q. Have you taught or lectured on
23 economics at any other university?
24 A. Yes. Over the years, I have — I have
25 been a visitor in some form teaching either
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I semesters or short courses at a wide range of
2 places. I'e spent a semester at Stanford Law
3 School. I — I — I taught short course at
4 Virginia Law School, and then I'e been overseas
5 quite a bit. I'e taught in Norway. I'e taught
6 in Portugal, taught in Germany, and I'e taught in
7 Switzerland. Switzerland quite regularly.
8 Q. And what courses do you currently
9 teach?

10 A. Right now, I'm — right now, I'm

11 getting set to teach this fall at NYU where I'l be
12 teaching a course in antitrust law and economics
13 and I'l also be teaching a course in quantitative
14 methods in law.
15 Q. Are you a lawyer?
16 A. No, I'm not. I — my wife is a lawyer,
17 and] decided that that's — in my family, that'

18 women's work. So I — but I'e been teaching law
19 for a long time. I feel quite comfortable teaching
20 antitrust law.
21 Q. And have you been involved in any
22 seminars for judges relating to economics and
23 statistics?
24 A. Yes, I have a long affiliation with the
25 Federal Judicial Center, which is the

1 conjoint analysis over the years. One — one is an
2 expert in a copyright case fought in the late 1980s

3 between Apple and Microsoft over the value of the
4 Windows graphical user interface, and then when I

5 was at the Department ofJustice, we actually
6 brought a case, U.S. versus Dentsply, when I was a
7 chief economist and we actually, really, at my
8 urging, developed a conjoint analysis which was
9 utilized in that case.

10 Q. Does your experience include the use of
11 hedonic regression analysis?
]2 A. Yes. I'e written a number ofarticles
]3 about hedonic analysis. It's the statistical
]4 methodology for — for figuring out the value of
15 different features of — of a — of a product, and
16 I'e written a number ofarticles of that subject.
]7 In fact, my article on the use of hedonics in the
18 environmental area is the most widely cited
19 empirical piece on evaluation of — of
20 environmental goods, cleaning up the environment.
21 Q. Have you written any books on
22 economics?
23 A. Yes. I have two — I'e written quite
24 a few books, but many of them were edited. The two
25 I'e written, I co-authored, are textbooks starting
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] administrative arm of the Federal Courts, and so
2 eveiy couple ofyears I have — for the last 20, 25
3 years, I'e given some short lectures on statistics
4 in law, and then three times over the years I'e
5 organized intensive three-day sessions with Federal
6 District Court and the public judges, just focused
7 on — on statistical methods in law. The last one,
8 I think, was about a year-and-a-half ago.
9 Q. Does your teaching and research

10 experience include the use ofsurveys?
11 A. Yes. A lot ofmy early work,
12 professional work as an economist involved
13 developing and using surveys to understand public
14 opinion about public goods, publicly-provided
15 goods, regulation. And when, in fact,]was at the
16 University ofMichigan, I was appointed as a — as
17 a faculty member of the survey research center
18 there andI still have an affiliation with them.
19 Since that time, I have continued to
20 teach one or two classes in my quantitative methods
21 courses about survey methodology.
22 Q. Does your experience include the use of
23 conjoint analysis?
24 A. Yes, it does. I — I'e — I teach a
25 bit about conjoint and I'e actually conducted tivo

1 with a book called Econometrics Methods and
2 Economic Forecasts. which is used in a lot of—

3 has been used in a lot of business schools, as well
4 as undergraduate and graduate course — graduate
5 schools and economics. and I'e also taught — I'e
6 also written a book on microeconomics, which is
7 still, I believe, the leading book in the immediate
8 market; meaning, it's taught as a second course for
9 undergraduates and sometimes as a basic course in

10 business schools or in law schools.
11 Q. Have you published any artic]es in
]2 peer-reviewed journals?
13 A. Yes, I published over 80 articles that
14 have been peer reviewed over the years.
]5 Q. And have you worked as an economist—
16 I think you already mentioned this. Have you
17 worked as an economist for any government agencies'?
18 A. Yes. I worked briefly when] was just
19 near the end ofmy graduate school training with
20 the President's Counsel ofEconomic Advisers as an
21 economist, and then more extensively I came back to
22 Washington to be the chiefeconomist at the
23 antitrust division at the Justice Department during
24 parts of 1997, 1998, and 1999.
25 Q. And, just briefly, what does the chief
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I economist at the antitrust division of the Justice
2 Department do?
3 A. Well, the chief economist is

4 responsible for really helping put together cases
5 and then making decisions about whether to file or
6 not to file cases or to v;ork out some kind of
7 settlement. In — really, all cases that are—

8 that inc civil and in some cases, I would say rare
9 cases, to be involved in the criminal activities of

10 the antitrust division, and those of us who have
11 been there have the advantage ofhaving a staff of
12 over 50 Ph.D. economists plus a number of other
13 people v'ho are v ell trained in finance to help us
14 do our work.
15 Q. And it's fair to say that you and
16 Professor Shapiro and Professor Katz all have
17 seived in that same position as chief economist at
18 the Justice Department?
19 A. Yes, we have. We'e all ven proud
20 that UC Berkeley has had a chance to offer that
21 kind of public seivice.
22 Q. And I take it as chief economist in the
23 antitrust division, were you asked to provide
24 advice on a wide range of industries?
25 A. Yes.

I Mastercard arguing that their complex collaboration
2 had antitrust aspects to it. I happened to be

3 involved in bloc] ing a merger to large defense
4 companies where we found a witness who was able to

5 — who happened to be the Secretaia ofDefense who
6 thought that this merger was going to be harmful to
7 the U.S. Security. So] was covering a wide range
8 of industries. Did a number of deals in the radio
9 industiy which has some relevance here.

10 Q. And have you done — other than the
11 work you'e already described for the government,
]2 have you done other work for the government in any
13 capacity during your time as an economist?
14 A. Yes, I have been an expert for the U.S.
15 Government, DOJ, also the Federal Trade Commission
16 on quite a few cases. I guess most recently, a
17 year ago, I was the government's expert for the
18 examination of the ATILT mobile merger. It's a

19 government blocked. I'e also worked for various
20 state attorney's general, on their cases. I have
21 consulted with the European Union Directorate. I

22 actually wrote some of their software they use for
23 analyzing mergers. And, on occasions, I'e
24 actually advised other government enforcement
25 agencies. as well.
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] Q. And can you just give some examples of
2 the industries that you addressed while you were
3 there at the Justice Department?
4 A. It was very v ide. The most famous case
5 I worked on had to do with — had to do with
6 computer operating systems and software, but I was
7 also involved in the airline industry veiy
8 extensively. We were involved with credit cards.
9 It was veiy important credit card case that was

10 tried at the time. A lot of extraction industries,
11 banking„really about half of the industries
12 might — one might imagine, work industiy is

13 obviously involved in the other half or that had
14 the responsibility to the Federal Trade Commission.
15 Q. And can you give an example of a

16 couple, tvvo or three of the cases that you v orked
17 on while you were at the Justice Department that
18 were at least publicly knov n?
19 A. Yes. So] — I mentioned this case,
20 U.S. versus Microsoft, which was a Section 2

21 Sherman Act claim that Microsoft had attempted to

22 monopolize the market for — for operating systems
23 for desktop computers, and that was a very
24 successful case fiom the government's point of
25 view. Government brought a case against Visa and

] Q. 1]ave you been qualified as an expert
2 witness in other cases'?

3 A. Ycs„ I have.

4 Q. And do you have any experience that'

5 specific to the music business?
6 A. Yes, I do. I mentioned when I was at
7 government we did look at a number of radio mergers
8 that v'ere going on at the time. I believe at least
9 one or two which involved Clear Channel at the

10 time. I have spent some time, not very successful,
11 but some time taking a look at the ASCAP BMI
]2 consent decree and seeing whether we might — might
13 range and negotiate to modify that decree. It
]4 didn't happen, although it has happened since I'e
15 left.

16 Outside of the government, I consu]ted
17 along with you and Universal Music in its

18 acquisition of EMI. I had also did a prior
19 acquisition involving Univision and I would say
20 since that time I have continued to monitor the
21 industiy pretty closely.

22 MR. POMERANTZ: Your Honor, I tender
23 Professor Rubinfeld as an expert in microeconomics,
24 econometrics, and antitrust economics?
25 MR. RICH: No objection.
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1 CIIIEF JUDGE BARNETT: Professor
2 Rubinfeld is thus qualified.
3 MR. POMERANTZ: Thank you. Your Honor.
4 BY MR. POMERANTZ:
5 Q. Professor Rubinfeld. could you pick up
6 the binder that I have in front ofyou that says,
7 "Daniel Rubinfeld's Direct Examination," and ifyou
8 could turn to behind Tab 1, and could you identify
9 this document for the judges?

10 A. Yes. Tab 1 is the corrected testimony
11 that I gave in this proceeding.
12 Q. All right. And I think Tabs 2 through
13 30 are various exhibits and appendices to your
14 direct testimony, correct?
15 A. That's correct.
16 MR. POMERANTZ: They each have
17 different exhibit numbers. Your Honor, I'm trying
18 to figure out how to admit them. So I — Your
19 Honor, we would move to admit SoundExchange Exhibit
20 17, which is the corrected testimony — direct
21 testimony ofProfessor Rubinfeld. I will take it
22 one at a time. Let me start with that.
23 MR. RICH: No objection.
24 CHIEF JUDGE BARNETT: Hearing no
25 objection, Exhibit 17 is admitted.

I we'l withdraw that objection.
2 CHIEF JUDGE BARNETT: Thank you.
3 So SoundExchange Exhibit 41 through 69
4 — I'm sorry.
5 MR. POMERANTZ: 69, yes.
6 CHIEF JUDGE BARNETT: Are admitted.
7 And, in the notebook, just so everybody is on the
8 same page, they are behind Tabs 2 through 30,
9 inclusive.

10 (SoundExchange Exhibit Nos. 41 through
11 69 were admitted into evidence.)
12 MR. POMERANTZ: Thank you.
13 CHIEF JUDGE BARNETT: Thank you.
14 BY MR. POMERANTZ:
15 Q. Professor Rubinfeld, ifyou could turn
16 to behind Tab 31, and I identify forme that
17 document which is marked as SoundExchange Exhibit
18 29.

19 A. That is the corrected written rebuttal
20 testimony that I gave in this proceeding.
21 Q. And is this a true and correct copy of
22 that testimony, as far as you know?
23 A. Yes.
24 MR. POMERANTZ: So, Your Honor, this
25 one is a little tricky. So we want to move into

1748 1750

1 (SoundExchange Exhibit No. 17 was
2 admitted into evidence.)
3 MR. POMERANTZ: All right. Then the
4 appendices and exhibits look like they go from
5 Exhibit 41 through 69. and I don't know if there'
6 any objections. Let me try to put them all

7 together.
8 I'd also move into evidence
9 SoundExchange Exhibits 41 through 69.

10 MR. RICH: Your Honor, on Pandora'
11 behalf, we have objections to Exhibits 47, 48 and
12 49 on the basis that they constitute hearsay.
13 MR. POMERANTZ: Your Honor, he's an
14 expert witness. Expert witnesses are entitled to
15 rely upon hearsay, and this is what he's relying
16 upon in support ofhis testimony.
17 MR. RICH: The objection goes to the
18 truth of the contents. We have no objection to his
19 relying on anything he would like. The objection
20 goes to the adoption of the truth of the contents
21 of thbse exhibits.
22 MR. POMERANTZ: We'd simply be offering
23 them for purposes ofDr. Rubinfeld's reliance on
24 this information.
25 MR. RICH: Based on that stipulation,

evidence SoundExchange Exhibit 29. We are only,
2 during this examination, going to be discussing
3 Section 3(E) and Appendix 2, which is the appendix
4 that addresses the Apple agreements. And the
5 remaining content of this will be discussed during
6 Professor Rubinfeld's rebuttal testimony. I think
7 our request — I don't know if it's easiest for
8 the — for you, is that we admit it now entirely
9 provisional on their objections when he comes back

10 on rebuttal, whichever way Your Honor wants to
11 proceed is fine.
12 MR. RICH: For Pandora, we would have
13 no objection to that.
14 CHIEF JUDGE BARNETT: Thank you.
15 Exhibit 29 is admitted for all

16 purposes, although on your representation, Mr.
17 Pomerantz, the only portions that will be inquired
18 upon are Section 3(E) and the Apple agreements.
19 (SoundExchange Exhibit No. 29 was
20 admitted into evidence.)
21 MR. POMERANTZ: During this phase.
22 CHIEF JUDGE BARNETT: During this
23 phase.
24 MR. POMERANTZ: Correct.
25 BY MR. POMERANTZ:
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] Q. And then, Professor Rubinfeld, the
2 remaining tabs here which are Exhibits ] 27 through
3 ]46, those are the exhibits and appendices to your
4 rebuttal testimony, correct?
5 A. Yes.
6 MR. POMERANTZ: Your Honor. we would
7 offer them on the same condition. To the extent
8 that any of them relate to Section 3(E) or Appendix
9 2, we would be potentially questioning Professor

10 Rubinfeld about those now. The remaining ones, we
I ] will be questioning him during the rebuttal phase.
]2 MR. RICH: Based on that set of
13 representations, Pandora has no objection.
14 MR. HANSEN: Your Honor. those are all
15 exhibits that relate to things he's not going to be
16 covering in his direct testimony, that ] t]&ink he,
17 ultimately, will cover. But I just want to be
18 clear that we'e not going to be — we reserve our
19 objections to that phase and they shouldn't be
20 admitted now.
21 CHIEF JUDGE BARNETT: Thank you, Mr.
22 Hansen.
23 I was just going to say, we will admit
24 these now but without prejudice to the licensee
25 services raising objections during rebuttal. if

I many of the materials that were submitted that
2 related to my aspects of the case as possible.
3 Q. And when you say that you'e read the
4 prior proceedings, you mean that you read the
5 decisions of— of the CRB and those—

6 A. Yes. Not the actual hearings of the
7 proceedings, but just the opinions, that's correct.
8 Q. And have you used or subscribed to any
9 ofthe streaming services that have been discussed

] 0 in the various papers filed in this matter?
11 A. Yes. to various degrees, I have — I
12 have used, and to some extent, experimented with
13 services such as Pandora', Spotify, iTunes, Rdio.
14 Q. Approximately, how many-
] 5 JUDGE STRICKLER: Excuse me one second.
]6 Sir, when you say, "iTunes," are you
] 7 referring to downloads or radio?
l 8 THE WITNESS: I was actually referring
19 to radio. I believe I — my recollection is I did
20 one download just to, you know, see that I can do
2] it because I had a new Smartphone; but, primarily,
22 I was relying on the radio service.
23 BY MR. POMERANTZ:
24 Q. Approximately, how many agreements did
25 you look at in connection with your direct
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1 there are appropriate objections to be raised at
2 that time.
3 MR. POMERANTZ: Certainly.
4 And I would just note that behind Tab
5 33, Exhibit 128, that is the Appendix 2 that
6 addresses the Apple agreements.
7 CHIEF JUDGE BARNETT: And so that we'e
8 all, again, behind the same tabs, ]27 through 146
9 are admitted and they are behind Tabs 32 through

10 51, inclusive.

11 (SoundExchange Exhibit Nos. 127 through
12 146 were admitted into evidence.)
13 BY MR. POMERANTZ:
14 Q. Professor Rubinfeld. what did you do to
15 prepare for your work on this matter?
16 A. Well, I worked for well over a year
17 with various staff to — to look at quite a few
]8 contracts that were entered into by the parties
19 involved in this industry. I have read extensive
20 documents that are both pub]ic and documents
21 provided in this case. I have studied the
22 performance data provided by the parties and
23 submissions to this case. I have read all the
24 prior web proceedings, including the SDARS
25 proceedings and tried to familiarize myselfwith as

] testimony in this matter?
2 A. My recollection is I looked at 88

3 agreements and then a whole series ofamendments to
4 those agreements. I don't know what the total
5 would amount to.

6 Q. All right. So let's turn to your
7 binder ofslides, and ifwe could turn to Slide l.
8 MR. POMERANTZ: And, Your Honor, just
9 so that you know. some of these slides do contain

10 confidential information as we go through them.
] I I'm not probab]y going to put them up on the screen
]2 because each ofyou have them, but if there'
] 3 anything you want on the screen we can put them
]4 there. I'm going to go for a little while in open
15 court and public. and then I'm going to have to

] 6 move into the restricted.
17 CHIEF JUDGE BARNETT: Thank you.
18 BY MR. POMERANTZ:
]9 Q. ProfessorRubinfeld,couldyoudescribe
20 what's on Slide 1?

21 A. Yes. Slide 1 simply lists the types of
22 agreements that I am expecting to testify about
23 today. So it includes the interactive service
24 agreements, the non-interactive service agreements,
25 and, in particular, I']] be talking about several
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1 of the Apple agreements and the iHeart/Warner
2 agreements. And then there would be what we have
3 been calling, the Section 3(E) licenses, which
4 includes four separate agreements, which I will
5 elaborate on later.

6 Q. All right. So this is the subject of
7 what we'e going to be covering in your direct
8 examination today, conect?
9 A. Yes.

10 Q. And then based on your analysis of—

11 of agreements, did you determine proposed rates for
12 commercial Webcasters for the years 20]6 through
13 2020?
]4 A. I did.

]5 Q. And ifyou could turn to Slide 2, and
16 is this your rate proposal?
17 A. Primarily. I — for Commercial
18 Broadcast Society, I proposed three elements. The
19 first e]ement would be a minimum rate of M00 per
20 service, and then I also offer on top of that a

21 greater-of alternative which would be greater of a

22 per-play rate and a greater of a percentage of
23 revenue. and the exhibit or the demonstrative you
24 have in front ofyou describes the per-play rates
25 as they increase fi om year to year over the five
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hand, the percentage of revenue component ensures
that there — that both the services and the labels
wi]] share if the service happens to be successful.

My view is that there are — there are aspects of
innovation and progress to be made both on the side
ofthe services and the labels for a successful
service, and that the best most efficient way to
award the parties and incentivize both sets of
parties is to allow a greater-of structure. So if
the revenues go higher because songs are being
listened to and streamed on the larger scale, I

believe it's appropriate for both parties to be
made better offand that greater-ofstructure
achieves that goal.

JUDGE STMCKLER: Excuse me.
Professor. you explained just now the economic
efficiencies ofthis particular structure.

Was that the primary basis for your
determination, to use a greater-ofstructure, or
was it the fact that you saw the greater-of
structure predominating as a revealed preference in
the — in your benchmark mark?

THE WITNESS: I would-I would say
it's probably the efficiency aspect of the story
that won it over for me, but ifI had not seen any
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1 years that will be covered by the decision of this
2 board, and it also describes a constant percentage
3 ofrevenue.
4 Q. All right. Ifyou could turn to Slide
5 3 and explain to the panel why you chose a
6 greater-ofstructure.
7 A. Well, they'e rea]]y two reasons why ]

8 went in that direction. First is that when I

9 looked at many ofthe contracts that I studied, the
10 contracts between the services and the labels,
11 those contracts do have greater-ofstructures. So
12 it's clear that — to me, that the parties. when
13 negotiating the contracts, had an interest in

14 having this greater-ofstructure. And the second
15 thing was that ] believed in studying the

16 underlying economics ofthese structures that there
17 were real important economic efficiencies to be
18 gained by having such a structure, and the
19 efficiencies arise because ofthe combination of
20 the two alternatives.
21 The per-play rate guarantees that when
22 there are songs being spun or played, that there
23 will be some minimum compensation, even though a

24 service might be new and not generating new
25 revenues or any significant revenues. On the other
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of these agreements privately, I wou]d wonder
whether I had missed something. But I think the
economic — underlying economics is more important
to me because there are — there are differences
between the private agreements and any rule that
you would make ifyou chose to offer greater-of
structure because the structure you wou]d pick, if
you chose one, mould, obviously, apply to everyone
on the same basis.

So one has to be a little careful when
one goes from looking at private agreements to
looking at what the CRB decides to do. So I

actually did rely quite heavily on my thinking
about the economics, and so the importance of — of
rewarding both sides here through this greater-of
structure was quite important to me.

JUDGE STRICKLER: Thank you.
BY MR. POMERANTZ:

Q. In the absence ofa percentage of
revenue prong, would the per-play rate that you
were proposing would that be higher?

A. Yes, it would almost certain]y be
higher.

Q. Why?
A. Well, we — for one thing, we know in
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1 practice that fiom the experience in looking at the
2 performance that the per-play minimum is not — is

3 often not the prong that is chosen. So. as a
4 practical matter, under the actual contracts, often
5 the other prongs — the prongs in the contracts.
6 other than the per-play minimum. get utilized.
7 There's often a subscriber minimum and often
8 there's a greater-ofstructure.
9 So the reward — ifwe used a per-play

10 minimum, the rewards to the labels, I think. would
11 be too low and I — we would need to incentivize
12 the labels and to reward the artists we would have
13 to find a higher level. It's not obvious to me
14 exactly what the best alternative appropriate rule
15 would be, but it would certainly be one that was
16 higher than the per-play minimum.
17 Q. All right. Let's turn to some of the
18 developments that have occurred in the streaming
19 marketplace in the last few years.
20 You mentioned that you had been
21 studying the streaming marketplace, correct?
22 A. Yes.
23 Q. Ifyou could turn to Slide 4.

24 JUDGE STRICKLER: Ifyou'e going to
25 change slides, ifwe canjust stay on this slide

I independent economic basis for increasing the
2 per-play rate every year separate and apart from
3 seeing it, once again, ifyou will, revealed
4 preference in your benchmark market?
5 THE WITNESS: Ifyou'e asking me
6 whether there's some theoretical reason why we
7 would expect prices just to go up, I would say no.

8 I think it has to be based in an — on an empirical
9 judgment and — I mean, it might also be driven

10 partly by inflation, but, right now, my friends at
11 the feds suggest we'e not going to see much of
12 that. So — so no, I don't — I think economic
]3 theory would not tell you that prices — that rates
14 should go up. I think it would have to be based on
15 empirical judgment where we think rates are likely
] 6 to be going for competing products.
17 JUDGE STRICKLER: And was that
18 empirical judgment done to increase the rates, or
19 you based it solely on what you saw in the
20 benchmark interactive market, the fact that they
21 may increase?
22 THE WITNESS: Well, it's — it's based
23 on what I've seen in the market in terms ofpricing
24 and looking at, as I mentioned, this one other
25 contract.
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I for just a moment?
2 MR. POMERANTZ: Absolutely.
3 JUDGE STRICKLER: Professor, I'm sure
4 you would likely to go into this in greater detail
5 in your testimony with regard to the granular
6 nature of the particular rates that you proposed
7 here, but just for purposes of this demonstrative,
8 you show an increase from year to year, linear
9 increase.

10 Why do you show an increase in the
]1 per-play rate?
12 THE WITNESS: The increase is actually
13 a little bit less than $0.0] every year, and I will
14 explain that later. but it — I believe that
15 it's — it's an appropriate response. partly, to be
16 consistent with increases I'e seen in the
17 non-interactive subscription prices and also in an
18 increase that's proposed in the iHeaitAVarner deal.
19 which is actually greater-ofand I have seen some
20 private evidence that the parties want and expect
21 an increase.
22 JUDGE STRICKLER: And separate and
23 apart from seeing it in the benchmarks that you'e
24 been looking at, it sort ofrelates back to my
25 previous — to your previous answer, is there an

1 JUDGE STRICKLER: And were you able to
2 discern an economic reason why in the interactive
3 market the rate increased from year to year?
4 THE WITNESS: Well, I — yes, I think
5 that this is something I will also be talking
6 about. I think probably the primary reason I see
7 is that it has to do with a convergence between the
8 non-interactive and interactive markets.
9 JUDGE STRICKLER: You mention that in

10 your testimony?
11 THE WITNESS: Right.
]2 So, as you know, the subscription
13 prices to interact the services are, I think,
14 probably — tend to be quite a bit higher than for
15 non-interactive services, and I believe that
16 there's been substantial convergence, and part of
17 that convergence has led to some increases in the
18 subscription prices for the non-interactive
19 services, whose products, by the way, have been
20 improving over time. And so when you sort ofput
21 that all together and look at the combination of
22 both sets of seivices, you focus on the
23 noninteractive services which are the ones that are
24 directly at issue in determining the statutory
25 rates. You see pressure for prices going up in the
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I past, and I think — my understanding from the
2 study I'e have done is that I think those
3 pressures, ifyou will. will continue in the
4 future.

5 JUDGE STRICKLER:
6 Q. So is it your testimony. then, that the
7 convergence creates a situation where the rate
8 needs to increase to offset the lost opportunity to
9 have sales in the interactive market, given the

10 fact that convergence is causing a migration into
11 the noninteractive market?
12 THE WITNESS: I think that's a fair
13 description, yes. I think that's part ofthe
14 story„yes.
15 JUDGE STRICKLER: That said, why does
16 that not also affect the percent of revenue prong
17 ofyour greater-of formula?
18 THE WITNESS: You know, it might. It
19 might be that the percentage of revenue prongs
20 should also increase slightly over time, but I

21 didn't feel hke I had enough evidence upon which
22 to go into that kind of detail and make that kind
23 ofjudgment. So I took what I saw as a more
24 conservative route and I just kept the rate the
25 same.

1 they'e beginning to rely much more heavily on
2 streaming and moving away from actually paying for
3 the ownership ofsongs, and that access model has
4 started. You know, I think you will see, in an

5 exhibit, started years ago and is continuing and
6 the expectation of almost everyone in the industry
7 that I read about is that that model will continue
8 to grow.
9 Q. All right. Ifyou turn to Slide 5,

10 which is a slide that the judges have seen earlier
11 in this proceeding, and just, ifyou could, briefly
12 explain what this shows with respect to the access
13 model.
14 A. Sure.
15 Actually, we saw a lot ofversions of
16 this in the discussion yesterday. So what I was
17 focusing on primarily was the red part of the
18 color, which starts, as you can see, around 2005,
19 where steaming is beginning to show up to be at
20 least a significant meaningful portion of the total
21 revenue, and that red part is continually growing.
22 So there's no doubt from the — from the diagram,
23 and I don't think there's much disagreement that
24 streaming has become more and more important over
25 the last decade and the expectation is that that
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I But what you will see later in my
2 testimony is that the rates. the percentage of
3 revenue does vary from contract to contract both in
4 the contract and also what happens varies a lot in
5 terms ofwhat happens ex post, and I just didn'
6 see enough of a pattern to — over time to make me
7 feel comfortable changing that rate.

8 JUDGE STRICI&LER: Thank you.
9 BY MR. POMERANTZ:

10 Q. So we'e moving to Slide 4, Professor
11 Rubinfeld, and we were going to discuss
12 developments youVe seen in the streaming music
13 market.

14 Can you first discuss what you have
15 seen with respect to the access model?
16 A. Sure.
17 Basically, we have seen over a

18 substantial period of time a change in technology
19 with the move to mobile and the technology that'
20 improved — broadband technology. And along with
21 that has come to move from people actually being
22 consumers of music in the sense of actually owning
23 the music, either buying a CD or doing a download.
24 And what's happened over time is that consumers now
25 use what I would call an access model where they—

1 will continue to grow. And, at some point,
2 streaming will probably become the singe largest
3 source ofmusic revenue. And these are — these
4 are revenues that cover the kinds ofservices we'e
5 talking about. These do not include revenues from
6 live concerts and things of that kind.
7 JUDGE STRICKLER: Now- I'm sorry. I

8 didn't mean to cut you off
9 Please go ahead.

10 THE WITNESS: Iwasjustgoingto say,
11 we also see it's a little less clear, but you can
12 start to see some decline in music downloads. I

13 think ifwe include the 2014, the pattern would be
14 clearer. Those are — that's the light green
15 color. It's growing at some point and it actually,
16 in the last couple ofyears, has kind of
17 stabilized, and then actually does decline as you
18 go into 2014.
19 And, overall, as I think we discussed
20 yesterday, revenue from music as a whole, of all
21 the sources we have, including CDs and downloads
22 and LPs, has been declining substantially for quite
23 a bit — quite a period of time. So this is an
24 industry which — which overall has faced some
25 significant changes and both — in my view, both

(866) 448 - DEPO www.CapitalReportingCompany.corn  2015



Capital Reporting Company
Day 7 In Re: Determination of Royalty Rates (Public) 05-05-2015

]767 1769

I the seivices and the record companies are both
2 looking to be innovative in finding new ways to
3 continue to grow this industry in the face of the
4 fact that individuals are more interested in this
5 access model than they are in the consumption
6 model.

7 JUDGE STRICKLER: You just mentioned
8 access model, and I actually wanted you to flip
9 back for a moment just to Demonstrative 4, Slide 4.

10 You had testified, and as others have testified,
11 that there's a different type of consumer behavior
12 now consumers have gravitated towards an access
13 model rather than a purchase model.
14 As an economist, are you informed by
15 different theories of access pricing compared to
16 typical pricing in a purchasing sale context?
17 THE WITNESS: Well, we do — I mean, as
18 economists, we do have a number ofpricing models
19 which might apply. So yes. I mean, those are
20 things we think about. So you can think -- with
21 access you can think about various two-part tariff
22 models, for example. where you charge a fee to get
23 access and then a — maybe made. possibly. a
24 substantial fee, and then a smaller fee every time
25 you actually listen to the music, and that — and

I pricing, which is driven and written that
2 extensively. The problemwith Ramsey-type pricing
3 isthat you need quite a bit of information and—

4 because you need to clearly delineate these
5 different groups ofconsumers, and the extent, in

6 which case, Ramsey pricing has certain deficiency
7 properties, but ifyou can't delineate or separate
8 these different groups of consumers, then it's a
9 model which may be very difficult to apply.

10 JUDGE STRICKLER: In one ofyour
11 answers to one ofmy previous questions you mention
12 the concept of- or agreed that the concept of
13 opportunity costs was relevant in looking at the
14 interactive versus the non-interactive market.
15 Does the concept ofopportunity cost
16 arise in economists'odels of an access pricing in
17 the field of regulation?
18 THE WITNESS: Yes, I think it would
19 come up because you'e — you'e always asking—
20 it comes up at several levels. When you'e asking,
21 for example, what kind of inference can you draw
22 from a contract that is reached, you always have to
23 ask what the opportunity cost is for the two
24 parties who are entering into the contract.
25 What — what are the other choices they have when
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I that's something I think I will talk about briefly
2 later, or you could charge a single fee to just be
3 a member of a group, which would give you access
4 for free, or you can just charge marginally where
5 you charge for each song you stream.
6 So there are a whole range of — from a
7 pricing models, that may come to you.
8 JUDGE STRICKLER: Are there access
9 pricing models that apply with particularity to an

10 economist in the field of regulating prices?
11 THE WITNESS: Well, ifwe'e speaking
12 generally and not just about music.
13 JUDGE STRICKLER: Yeah.
14 THE WITNESS: Well. one naturally
15 thinks about the extent to which their — the
16 demands for the various services vary in terms of
17 elasticity, and so you — it's natural to think
18 of- I think you mentioned this, perhaps, earlier
19 in the proceeding. I guess, but it's natural to
20 think aBout setting higher prices for products or
21 services that have more inelastic demand and lower
22 prices for products that have more elastic demand.
23 JUDGE STRICKLER: Would that be Ramsey
24 pricing?
25 THE WITNESS: That's exactly Ramsey

I they chose to enter into this particular contract?
2 And that might — that question might reveal
3 something about their willingness to pay, which is
4 part ofwhat, I think, the judges are interested
5 in. You'e interested in trying to decide what'
6 an appropriate rate.
7 So yes, I think opportunity cost is
8 important, but it's often very difficult because it
9 often points you to something you may not have

10 direct information about. You know what people
11 agree to andyouknowwhat the rates are, butyou
12 may not so easily know what the opportunity cost
13 is.

14 JUDGE STRICKLER: And opportunity cost
15 in this context would also apply to a willingness
16 to accept, as well, right, with regard to — in
17 this case, with the regard to say the record
18 companies, what they would be willing to accept is,
19 in part, dependent upon the opportunity cost they
20 perceive by accepting a particular transaction for
21 the service?
22 THE WITNESS: I'm sony to intenupt.
23 Yes, I agree totally with that. I

24 think it applies equally to both sides of the
25 bargaining, that's right.
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I JUDGE STRICKLER: Thank you.
2 BY MR. POMERANTZ:
3 Q. Ifwe could turn to Slide 6, and this
4 is the second development that you mentioned with
5 respect to the streaming industry. You mentioned
6 this previously today.
7 Could you just briefly describe what
8 you'e talking about when you say "convergence"?
9 A. Yes. I am focusing — focusing on the

10 fact that, over time. some of the distinctions
11 between the so-called interactive, on-demand
12 services, and the non-interactive statutory
13 services have changed, and part ofthat change has
14 arisen as consumers have become more comfortable
15 with and utilized mobile — mobile services, rather
16 than desktop services. And part of it, I think,
17 has been in response to the — to both the
18 providers of both ofthose kinds ofservices to
19 improve their services and to broaden the
20 offerings.
21 So, nowadays, ifyou'e providing a—

22 many providers, I would say, of on-demand services
23 do offer playlists of consumers that you can create
24 — you can curate and create your own playlist and
25 you can see the playlist with your own offer—

1 2011, has it now offered some less than on-demand
2 offerings in addition to its on-demand service?
3 A. Yes, it has. I mean, the last time I

4 went to Spotify was just a couple of days ago.
5 They actually offered to me a set ofplaylists that
6 I could choose that they could be leaned back. I

7 could just click and they would basically start
8 running through their playlist for me. So I did
9 not have to do my own curation.

10 Q. And has Spotify added a radio service
11 that's similar to Pandora'?
12 A. Yes, but they do have a free radio
13 service which does have a lot of similarities, as
14 I'e suggested.
15 Q. And are you familiar with Spotify's
16 shuffle service?
17 A. Yes. That's the mobile service which
18 does — does allow you to, you know, create a
19 playlist and it will, as you suggested, shuffle
20 among the playlist.
21 Q. So not quite on-demand, but more so
22 than a regular radio service?
23 MR. RICH: Objection. Leading.
24 MR. POMERANTZ: I'l withdraw it.

25 CHIEF JUDGE BARNETT: Thank you.
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I with your own artists, but you also have the
2 ability to just accept a playlist as put forward by
3 that service.
4 And ifyou switch over and tall- about
5 the non-interactive services, like Pandora. which
6 have, you know, very successful methods ofpeople
7 modifying their own stations so that they can
8 create stations that they like, Pandora does also
9 offer the possibility to have some ability — some

10 ability and limited ability to see those stations
11 with artists that they like.
12 So the — the offerings of the two
13 types ofservices aren't identical. There still
14 are important differences. But my belief is they
15 have converged over time. So playlists, on the one
16 hand, for the interactive services, and stations,
17 on the other hand, for the non-interactive
18 services, to some extent are beginning to look more
19 similar.
20 Q. And before we get to the playlists,
21 let's take a service like Spotify. When it entered
22 the U.S. market in 2011, it had an on-demand
23 service offer, correct?
24 A. Yes.
25 Q. And since it — after it entered in

I BY MR. POMERANTZ:
2 Q. Ifyou turn to Slide 7, and ifyou
3 could explain to the judges what this slide is
4 reflecting?
5 A. Yes, this was — I put this together as
6 just an illustration ofwhy things look similar.
7 although there are some differences. So if I had
8 more time I would have actuafly curated each of
9 these lists and I didn't do that. I just put

10 together a sketch. So I have an example ofsome
11 playlists which would be provided by Spotify. So I

12 happen to be a classical music fan. So one of them
13 might be a curated set ofpieces by Bach. Some
14 might also be a curated set of classical pieces
15 more broadly defined, and then it might have others
16 which is a mix ofsongs like that that I might like
17 to play ifI'm working.
18 So the — again, the working playlist
19 would be one I definitely curated, but the best of
20 Bach and the classical elements would be a curated
21 list done by Spotify. So I have the choice of
22 doing both depending on howmuch I want to take
23 advantage of the on-demand service.
24 Now, ifyou go over to Pandora, Pandora
25 does allow me, through its algorithm, to create my
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I own radio stations. It also will provide many
2 radio situations where I don't have to do any work
3 at all. So I actually have a — play Pandora a
4 fair amount, so I actually — and I'm a Billy Joel
5 fan. so I actually do have a Billy Joel radio
6 station ofmy os. I haven't taken the time to
7 create Dan's working station because I'e been too
8 busy working on this case, and I'm a tennis fan, so
9 I might imagine, eventually, trying to put together

10 a tennis station, which I could, but that would
11 take some work on my part to try to encourage
12 Pandora, through its algorithm, to give me a tennis
13 station.
14 So, again, the stations in Pandora can
15 be ones where I have had very little input or if I

16 make more use of their algorithm I can have a lot
17 of input and shake the nature of the station.
18 Q. All right. And ifyou could ttun to
19 Slide 8, Professor Rubinfeld, you'e determined a
20 benchmark for the hypothetical market for
21 non-interactive streaming services, correct?
22 A. Yes.
23 Q. What have you assumed regarding this
24 hypothetical marketplace?
25 A. Well,firstand importantly, I
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MR. POMERANTZ: Your Honor, the premise
of the entire benchmark analysis is to take the
interactive service agreements and compare it to a

hypothetical market. He's simply explaining the
hypothetical market that he was—

JUDGE STRICKLER: If I may?
Thank you.
The objection was that he — he'

mentioned that in his analysis he talked about
making sure the market was competitive and the
objection is that nowhere in the written direct
testimony does he cite that his analysis reflects a
competitive market. So it would seem to me the
easiest way to resolve this would be to just point
out where in his written direct testimony he makes
reference to the — the fact that his analysis
reflects a competitive market, and then we would
have a specific response to the specific objection.

MR. POMERANTZ: I was not trying to
elicit the testimony of a competitive market. I'm

simply trying to get the testimony about actual
buyers and actual sellers. I believe the ground
rules here — he did not address this particular
competitive issue in his direct testimony, but I—

as I understand the ground rules here. ifone of
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1 understand that it was appropriate to assume that
2 there is no statutory license and that the
3 negotiation in place should be one between a
4 willing buyer and a willing seller. I have also—
5 understand that I should take the market otherwise
6 as it exists. So I should look at the actual
7 buyers who are in the market. the actual sellers
8 who are in the market. My understanding is that
9 the exercise does not imagine creating a totally

10 different market as long as the market is
11 competitive„and so that means that — that means
12 that I don't need to go back and look at a total
13 different construction of the market. I can look
14 at the actual buyers in the past and the actual
15 sellers in the past and go from there.
16 CHIEF JUDGE BARNETT: Mr. Rich?
17 MR. RICH: Objection. This is a
18 created extension of this witness's direct
19 testimony where he talked not at all about taking
20 the market as one finds it. Never used the word
21 "competitive," which be just laced into his
22 testimony as an undergirding premise ofhis direct
23 testimony. Move to strike that answer.
24 CHIEF JUDGE BARNETT: Want to respond,
25 Mr. Pomerantz?

1 their experts rebutted his testimony saying. for
2 example, it wasn't efTectively competitive, this is
3 the time to respond, and as long as it's no — no
4 new data or no new analysis, we are entitled to
5 respond to what their experts have said on
6 rebuttal. And so we would expect that without any
7 data or analysis, this is exactly rule — the issue
8 we discussed with Professor McFadden.
9 JUDGE STRICKLER: Maybe I'm missing the

10 ground rules or I'm misunderstanding, but I

11 thought, with regard to rebuttal, we were only
12 talking about the Apple major licenses and the 3(E)
13 licenses and not getting into further rebuttal. Am
14 I correct on that?
15 MR. POMERANTZ: It's a little
16 different. So the — I'l take Mr. Rich's client.
17 Pandora has offered Professor Rubinfeld's — I'm

18 sorry — Professor Shapiro's testimony in rebuttal
19 to Professor Rubinfeld's direct testimony, and in
20 his rebuttal testimony—
21 JUDGE STRICKLER: You'e now talking
22 about Professor Shapiro?
23 MR. POMERANTZ: Correct.
24 In Professor Shapiro's rebuttal
25 testimony, he says that Professor Rubinfeld made a
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I mistake by not looking at whether the underlying—
2 the interactive service market is effectively
3 competitive. This is the time, under the ground
4 rules, for Professor Rubinfeld to respond to that.
5 And as long as he does so without any new data or
6 new analysis, this is the time to respond to it
7 because it was raised in rebuttal to his direct
8 testimony.

9 JUDGE STRICKLER: Mr. Rich, you'e not
10 disputing that Professor Rubinfeld makes mention of
11 the competitiveness issue in his rebuttal
12 testimony'

13 MR. RICH: No, I am not.
14 JUDGE STRICKLER: So it's a ground
15 rules question you really have?
16 MR. RICH: lt's slightly more than
17 that, Your Honor. It's a presentation question.
18 While I'l certainly delve into this extensively in
l 9 my cross-examination, the purport ofthe question
20 was: What did you affirmatively have as your
21 assumed fact as you went into this?
22 And I think the clear inference was:
23 What did you walk into your assignment, meaning
24 when you created the interactive benchmark?
25 And the last three sentences ofthe

I JUDGE STRICKLER: I don't think the
2 problem is so much with your question. It's that
3 the answer became a bit of a narrative and the
4 objection was to the narrative that when — that
5 was responded to your question.
6 MR. POMERANTZ: And I — again, I

7 was — that wasn't where I was going with the
8 question, and I—

9 CHIEF JUDGE BARNETT: That's fme.
10 The objection is sustained. We will
11 just disregard those parts of the answer that went
12 beyond those necessary to answer the question.
13 MR. POMERANTZ: Thank you.
14 CHIEF JUDGE BARNETT: And now let'

15 proceed.
16 BY MR. POMERANTZ:
17 Q. And so in your hypothetical market, you
18 assumed, for example, that Pandora was one of the
19 buyers, correct?
20 A. Yes.
21 Q. And iHeart would be a buyer. correct?
22 A. Yes.
23 Q. And you assumed that Universal and Sony
24 and Warner would be among the sellers, correct'?

25 A. Yes, that's correct.
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witness's answer. and I'm sorry we don't have
2 Livenote„basically created a set of assumptions
3 which maybe they were in the witness's head, but
4 they were nowhere expressed in his direct
5 testimony.

6 IfMr. Pomerantz wants to elicit the
7 fact from this witness that he never did expressly
8 identify any of those factors, but failing to have
9 done so, how does he respond to the criticism that

10 he failed to do so, I suppose ifwe'e going to get
11 issued joinder to some ofProfessor Shapiro's
12 testimony, that would be acceptable„but,
13 otherwise, we'e going to have a deeply erroneous
14 record here and a conflation very importantly, I
15 might add. of what his operative assumptions were,
16 in fact, when he developed his benchmark as opposed
l 7 to rationales for supporting it following the
18 benefit of reading rebuttal testimony.
19 JUDGE STRICKLER: Okay.
20 MR. POMERANTZ: Again, I don't agree
21 with the characterization ofwhat Mr. Rich said.
22 But at the end ofthe day, all I was wanting to get
23 a list here was who did you think the actual buyers
24 and sellers are. I wasn't getting into anything
25 about competition at that point.

I Q. As well asthe independent labels like
2 Beggars and Secretly Canadian, and others. correct'?

3 A. That's correct.
4 Q. Now, you testified that the interactive
5 service agreements served as the basis for your
6 rate proposal, correct?
7 A. I did.

8 Q. All right. Could you turn to Slide 9

9 and just briefly explain this roadmap for today'
10 discussion with the judges?
11 A. Yes. My plan, as I testified further
12 today, is to explain why I began my focus ofmy
13 analysis on interactive agreements. Then I will go
14 ahead to explain later why I thought there were
15 adjustments that needed to made to those
16 interactive agreements te — to lead to a proposal
17 I was comfortable with. And then I'l talk about
18 some of the criticisms of the use of an interactive
19 benchmark that have been made in the past and by
20 others.
21 Q. AII right. So let's start with the
22 first point, which is why interactive agreements
23 form the basis ofyour rate proposal. Ifyou could
24 turn to Slide 10 and walk the judges through your
25 reasons".
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I A. Yes.

2 Slides 10 and 11 have an outline of
3 four of the reasons why I focused initially on
4 interactive agreements. And the first is that I

5 was looking for as broad a base ofevidence as
6 possible and]would describe the evidence]had
7 for interactive agreements as thick. We sometimes
8 distinguish in economics between thick markets and
9 thin markets. Here, I was focusing on the number

10 of agreements I had information about and as I
11 mentioned earlier, I had many, many agreements that
12 describe interactive space and so I — it made me
]3 more comfortable relying on averages and things
14 like that when I had a broader set of agreements.
15 And those agreements included aH the
16 major labels and the number of important indies,
17 inchding, I mentioned, Beggars Group, which is the
18 largest indie. It was one of the indies I looked
19 at extensively. And so it avoids the problem that
20 ifyou look at a single deal or a single contract,
21 it's always possible that that deal is somewhat sui
22 generis, but that would not be typical of aH the
23 deals you would see. So when I was working with
24 means, working with averages over a large number of
25 deals is statisticalJy more preferable. That was

I negotiation that ive're afl looking for here.
2 Then the question became — I'm now on

3 Slide 11 Then the question became ifyou'e going
4 to focus on the interactive agreements. how do you
5 handle the fact that they are — there are

6 on-demand services that have — that provide
7 different fimctionality and different benefits to
8 users than typically the non-interactive services
9 do, and so I needed to make adjustments to account

10 for that.
ll And, finally, I — of course, I ask
]2 myselfwhat's different between today and 2009 when
13 the CRB last considered this issue and felt that—
14 reasonably uncomfortable with looking at the — at
15 the interactive services, and my conclusion was
16 that a lot has changed, and particularly there'

17 been substantial conversion and competition between
18 the two services, and this leads me to feel much
19 more comfortable relying on the interactive
20 services as the starting point for doing my
21 analysis that lead to the rate proposal I described
22 earlier.
23 Q. AH right. So, Professor Rubinfeld.
24 nowI would like to move to actuaflyhowyou
25 went — how you went ahead and did your analysis

1784 ] 786

I my first reason.

2 My second reason is that to be
3 consistent with the goals of the CRB, I wanted to
4 look for deals that were not — not as effective by
5 the shadow as might otherwise be. My view is that
6 any deals that have been reached in — in the world
7 where we do have statutory licenses are probably
8 affected to some extent by the shadow ofthe
9 existing statutory rates, but the degree ofthat

I 0 shadow, the importance ofthe shadow would vary.
1] And as you move from the non-interactive agreements
12 to the interactive agreements, the shadow, in my
13 view, becomes less signiticant. So it was natural
14 to look in that direction.
15 So what it means is that even though—
16 ifyou'e in the non-interactive space, ofcourse,
17 the statutory license is not an option directly
18 unless you were to change the service. So the—
19 so the threat of— what we caIl the threat points
20 in the negotiation, the willingness to pay, the
21 wiflingness to accept are less affected, in my
22 view, by the shadow, and so I just think what—
23 you'e more likely to get information that wiH

24 help inform what would happen ifthere were wiHing
25 buyers and wiHing seHers in a hypothetical

I and calculations and adjustments.
2 So ifwe turn from Slide ]2 to Slide
3 13, does Slide 13 represent the steps that you
4 undertook to actually calculate a proposed rate
5 based on the interactive benchmarks?
6 A. Yes. it does. I'm not going to go
7 through them right now. I think I will go through
8 them individually, but this slide does list afl the
9 steps.

10 Q. AJI right. So we'e going to go
I] through each of these steps briefly just so that
]2 Your Honors understand the methodology. And we'H

13 start with Step 1. which states — starts wdth—

14 start with interactive services stated minimum
15 per-play rates and determine average minimum
16 per-play rate.
17 Could you explain what you ware doing
18 there and if it — and ifyou could take us through
19 Step]?
20 A. Sure.

21 Many of the agreements do have minimum
22 per-play rates, and that would be — that would
23 serve to set the floor for the possible
24 arrangements I was going to pick and I was looking
25 for — I was looking for, at this point, a
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greater-of formula which would include a percentage
2 of revenue, and ifyou'e going to have a
3 percentage of revenue I was looking for a floor
4 that would — that would have a per-play rate that
5 would apply broadly to all the statutory services.
6 JUDGE STRICKLER: If I may, I apologize
7 for interrupting you, sir.

8 You say that many of the agreements you
9 looked at have minimum per-play rates Were those

10 minimum per-play rates — were those contracts
11 contracts other than contracts with greater-of
12 formulas, or you mean that was part aud parcel of
13 the greater-of formula?
14 THE WITNESS: In most cases, it was
15 part and parcel of a greater-of formula. I can'

16 recall — there may have been one or two that just
17 had a minimum per-play rate, but almost all had
18 other prongs.
19 JUDGE STRICKLER: Thank you.
20 BY MR. POMERANTZ:
21 Q. And maybe I should take this a slide at
22 a time because I think we'e almost getting into
23 restricted information.
24 So, could you turn to Slide 15 and just
25 explain what this slide reflects?
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1 A. This slide actually lists all of the
2 contracts I looked at. So it lists the services
3 and then the — under each service„ the labels that
4 had contracts with those services. So with — you
5 can see it's just a wide range of services and
6 includes labels that include all the majors and
7 also a number of the important independents. So
8 you can see Beggars Group listed quite a bit. You
9 also see Merlin, which we'e talked about earlier

10 in the proceeding which is a combination of a
11 variety of independents, and you see all the
12 majors.
13 MR. POMERANTZ: All right. So I think
14 what we should do, ifl may request, ifwe can go
15 into restricted session because the next slide has
16 some confidential information.
17 CHIEF JUDGE BARNETT: Okay. Anyone in
18 the courtroom who has not signed a nondisclosure
19 agreement or — yes, nondisclosure agreement under
20 the protective order, ifyou would please wait
21 outside until we complete this session.
22 (THIS ENDS PUBLIC SESSION)
23 (RESTRICTED SESSION BOUND SEPARATELY)
24

25

I (THIS BEGINS PUBLlC SESSION)
2 CHIEF JUDGF. BARNETT: Mr. Rich.
3 MR. RICH: Thank you, Your Honor.
4 May I impose upon you yet another
5 binder, please, which is our cross-examination'?

6 CHIEF JUDGE BARNETT: We'e noticed.
7 Thank you.
8 MR. RICH: Those have been distributed.
9 Thank you vei3 much. And I believe the

10 witness has one.

11 CROSS-EXAMINATION BY COUNSEL FOR NAB
12 BY MR. RICH:
13 Q. Good afternoon. Professor.
14 JUDGE STRICKLER: Excuse me, before you
15 begin—

16 CHIEF JUDGE BARNETT: Oh, there it is.

17 JUDGE STRICKLER: And yet, I did.
18 BY MR. RICH:
19 Q. Nice to see you again, Professor.
20 A. Same here.
21 Q. Now, at the time you prepared your
22 written direct testimony in this case, you were
23 aware of the CRB's Web III remand termination; is
24 that correct?
25 A. Yes.
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] Q. I believe you testified a bit earlier
2 today in response to question posed by Mr.
3 Pomerantz that you, in fact, had read that decision
4 prior to submitting your direct testimony, correct?
5 A. Yes.
6 Q. And that determination was just a
7 little over a year ago, is that consistent with
8 your recollection?
9 A. The remand decision, yes.

10 Q. And, I take it, you read it with care?
11 A. Yes.
12 Q. And, in fact, you professed to adopt
13 what you termed "the analytical framework" for
14 evaluating potential rate setting benchmarks as set
15 forth in that determination, correct?
16 That's at 121 and 122 ofyour direct
17 testimony, Paragraphs 121, 122. So feel free to
18 refresh yourself.
19 A. That'swhatI'm doing.
20 Q. I think it's the third — pardon me„
21 it'sthe—
22 A. I have it.

23 Q. — fourth tab, yes.
24 Ifyou have trouble locating, we'l
25 give you some page references.

I
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12
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14
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A. That's part of it, yes.

Q. The same parties test?
A. Yes.

Q. The statutory license test?
A. Yes.

Q. And the same rights test?
A. Yes.

Q. Okay. Now, this hypothetical
negotiation you envision, is that any old form of
hypothetical negotiation. including, say. one
between a seller with monopoly power and a
statutory service?

A. I'm not sure what you meant by "any
old."

Q. Strike "any old." Let me rephrase.
Let me rephrase the question.

A. Okay.

Q. Does the hypothetical negotiation you
envision as part ofyour analytical framework
encompass a circumstance in which a seller with
monopoly power is engaging in negotiations with a
statutory licensee?

A. It could. It depends on exactly how
one defines "monopoly power." but in my case, the
way I would usually defme monopoly power, it would

1911 ] 913

I A. I have it.

2 Q. Is that — do you have the question in

3 mind?
4 A. Yes.
5 Q. Is that correct?
6 A. Well,you-you asked mewhetherI
7 adopted the analytical framework. I described
8 endorsing the analytica] framework and then I
9 proceeded to describe it.

10 Q. Yes.
11 And that analytical framework, in your
12 words, consists of approximating a, quote,
13 "hypothetical negotiation between a willing buyer
14 and a willing seller for a blanket license for
15 streaming copyrighted musical performances without
16 the possibility of a statutory license alternative
17 to a negotiated license," unquote, correct? That'
18 your words?
19 A. Yes.
20 Q. Okay. And this framework, as you
21 indicate, serves as the basis for what you call
22 your four economic tests; is that correct'?

23 A. Yes.
24 Q. And„namely,whatyoutermthewi]ling
25 buyer and willing seller test, correct?

I
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25

still encompass there being substantial competition
in the indust».

Q. So the answer is "yes"?

A. Using my definition of monopoly power,
ycs.

Q. And would your hypothetical negotiation
incorporate a negotiation between sellers with what
are sometimes called "stacked monopoly power" and a
statutorv service'?

A. You'e going tn have to — I'm not very
comfortable with the phrase "stack monopoly power."
You'e going to have to define that for me.

Q. It's not a term you'e familiar with?
A. I'e heard it before, but it's not a

term I would norma]]y use.

Q. Whether or not you normally use it, do
you have an understanding ofwhat the term is, as
you understand it'?

A. I don't — I — I have a sense ofwhat
it's about, but I don't have a clear definition.

Q. Okay.
A. The phrase is not one I ever teach in

my course, but I assume you'e talking
about somehow combining monopoly power ofmore than
one — the market power of more than one firm. But
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I beyond that, I don't know what the term is.
2 Q. Would your concept of a hypothetical
3 negotiation within the conflation of the Web III
4 remand include a negotiation involving a market in

5 which the product offerings of the major sellers
6 were necessaiy complements?
7 A. I don't know what you mean by
8 "necessary complements". It certainly could
9 include the possibility ofall the products are

10 complementary, yes, but by necessary, it doesn'
11 ring a bell since it doesn't make sense to me.
12 Q. Take a look in your binder, ifyou
13 don't mind, at a tab which should be labeled
14 "SoundExchange 1510," which is a copy ofthe Web
15 III remand determination. Ifyou turn to Page 46
16 ofthat decision, please.
17 Let me know when you'e there. Turn to
18 Page 46.

19 A. Yes, I'm there now.
20 Q. Ifyou focus on the bottom paragraph
21 carrying over onto the next page, the judges wrote,
22 quote, "As Dr. Ordover further explained, if the
23 repertoires of all four major record companies were
24 each required by Webcasters, i.e., if the
25 repertoires were necessary complements," that

I the Web 111 remand determination, is that a
2 hypothetical mark — could that hypothetical
3 negotiation involve on the seller's side product
4 offerings of the major sellers that were Cournot
5 complements„ if]'m using that phraseology
6 correctly'

7 A. So, first of all. just to c]arify your
8 previous question, the statement that we'e talking
9 about is a conditional statement. This is — if

]0 this is a statement describing Dr. Ordover's
11 testimony. it's not describing the CRB's full
12 opinion It's simply describing a safe and assist
] 3 ifthe repertoires were required. So I don't hear
14 the CRB in this statement just making a judgment
15 either way about whether the — whether the
16 repertoires of the four majors are Cournot
]7 complements.
18 Q. I'm not asking you for—

19 A. Well, I'm still — I'm just working my
20 way up to your current question.
21 Q. Okay. I'm not asking you either about
22 what you presume Dr. Ordover had in mind or for
23 purposes of this question even what, in fact, the
24 judges had in mind. I'm asking for your
25 interpretation. since you'e proffering a rate in

] 915 1917

italicized in the original, "and Webcasters were
2 required to negotiate with each record company
3 individually, then each record company would have
4 an incentive to charge a monopoly price to maximize
5 its profits without concerns of the impact on the
6 market at large."

7 Do you see that?
8 A. I see that.
9 Q. Do you have a conception or an

10 understanding ofwhat the judges meant by their use
11 in that context of "necessary complements"?
12 A. Well. they'e citing Dr. Ordover's
13 testimony and I'm imagining that by "necessary,"
14 they'e thinking about must-have products and by
15 complements they'e thinking about what economists
16 call "Cournot complements" through thinking of
17 these repertoires ofeach of the majors as — as a
18 whole as being complements ofeach other, and that
19 leads to certain conclusions one would reach if the
20 repertoires were complements and otherwise not
21 substitutable.
22 Q. Adopting that formulation or assuinption
23 for purpose ofmy questioning, does the
24 hypothetical negotiation that you envisage to be
25 consistent with the framing of the inquiry here in

1 this proceeding on behalf of SoundExchange,
2 whether as you write in Paragraph ]21 ofyour
3 written direct testimony, that the analytic
4 framework consists of approximating, quote, "a

5 hypothetical negotiation behveen a willing buyer
6 and a willing seller for a blank license," as you
7 set forth. whether that hypothetical negotiation
8 could occur consistent with that analytical
9 framework with a seller side ofthe market is

] 0 characterized by the products being necessaiy for
11 Cournot complements?
12 A. First of all, I was actually going to
13 anode your question—
14 Q. Please.
15 A. — but you just cut me off in the
16 middle.
17 Q. Please.
18 A. But I'l try again.
19 So I would not charac — I would
20 characterize the four and now three majors as
21 complementary and I believe they'e must-haves, but
22 I would not characterize the fi amework as fitting
23 the traditional Cournot complement, at least basic
24 model that economists talk about because I also
25 be]ieve that there is — there is competition that
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1 arises between the majors when they'e negotiating
2 contracts. So it's not the simplest Cournot
3 complement model that economists work with.
4 Q. My question was not whether you
5 envision that the marketplace you'e examining
6 exhibits the characteristics of Cournot
7 complements, but on the assumption that it did,
8 would the transactions observed in the hypothetical
9 marketplace involving sellers of Coumot

10 complements with statutory licensees satisfy, in

11 your estimation, the requirements for setting a
12 reasonable fee between a wilhng buyer and a
13 willing seller in this case?
14 A. I still don't believe — I don'

15 believe you fully characterize the nature of the
16 competition. so I do believe—

17 Q. Sir, I'm not asking you—

18 A. Please let me finish.
19 Q. — about the nature ofcompetition.
20 I'm asking you to directly answer my question.
21 A. I am trying to but you keep
22 interrupting me.
23 So it is possible that the majors are
24 all Coumot complements and I would characterize
25 the nature of competition as essential. That'

1 used the word "competitive," but I assume that
2 there was competition in my report. To tell you
3 whether I actually use the word, I'd have to go
4 back and look at my report.
5 MR. RICH: Your Honor, I move to strike
6 the hack end where he speculates as to what was or
7 wasn't in his testimony.
8 CHIEF JUDGE BARNETT: Granted.

9 BY MR. RICH:

10 Q. And nowhere in your written direct
11 testimony you discuss competition between record
12 labels have their works performed by Webcasters, do
13 you?
14 A. I presume that I do, but I — I can'

15 recite to you exact language. Part ofmy report is
16 about what's driving rates in the industry.
17 Q. Are you able to point me to any
18 passage, single passage in your written direct
19 testimony where you discuss competition between and
20 among record labels to have their works performed
21 by Webcasters?
22 A. I have to take a look throughout my
23 report.
24 Q. While you'e looking, when was the last
25 time you reviewed this report'?

1919 1921

1 quite possible, yes. But that wouldn't necessarily
2 tell me about whether the simple theorem of that
3 Cournot complement is true or not.
4 Q. Now, is it accurate that nowhere in
5 your written direct testimony do you once mention,
6 let alone discuss, that the willing buyer, willing
7 seller's standard applicable to this proceeding
8 requires approximating rates that would emerge in a
9 competitive market. That's tive, isn't it?

10 A. I don't know whether I talk about it or
11 not, but I can tell you that I — I — having
12 studied this industry prior to—

13 MR. RICH: Your Honor, may I get him to
14 limit his answers to my questions, please?
15 CHIEF JUDGE BARNETT: Yes.
16 Dr. Rubinfeld, ifyou could just answer
17 the questions as they are asked.
18 THE WITNESS: I'l do my best.
19 BY MR. RICH:
20 Q. Am I correct that nowhere in your
21 written direct testimony—
22 A. I remember your question.
23 Q. That's a "yes" or "no". What's the
24 answer?
25 A. The answer is I do not know whether I

A. Several days ago.
2 Q. Okay.
3 A. Well. let me cite you to — just take
4 an example. Page 39 of my report where I talk about
5 Paragraph ] 61, "competition among and substitution
6 between services having intensified with the
7 continued entry ofnew services and with the
8 industry transition from sales and downloads from
9 CDs to streaming " And they go on to talk about

10 other evolution in the industry, which I think is
11 partly related to competition.
12 Q. And that's involving competition
13 between an among the service — services in the
14 industry, is it not? In the downstream market?
15 A. That sentence is about services, yes.
16 Q. No. I think the question was whether
17 you said a thing about competition in the upstream
18 market. I don't believe you found that for me yet.
19 A. Give me more time and I'l keep
20 looking.
21 Q. I can represent to you that we
22 certainly haven't found it atIer reading your
23 testimony any number of times.
24 Why don't we move on, and ifyou locate
25 it at any point during this testimony, feel free to
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1 cite it to the judges.
2 A. You'e asking me for whether I found
3 language that says competition among record labels?
4 Q. Not language, whether you discuss the
5 concept anywhere in your written direct testimony.
6 A. Concepts is implicit in a lot ofmy
7 testimony.
8 Q. Implicit.
9 You decided not to make it explicit, I

10 take it?

11 A. I — when I began my work, I took it
12 for granted that there was competition based on
13 work I have done in prior work. I worked very
14 closely with this industry in the past.
15 Q. Now, you did, in fact, determine to
16 address the issue of- strike that.
17 You did explicitly discuss the fact
18 that the rates setting standard in this proceeding
19 entails consideration of a hypothetical marketplace
20 in which one observes competition in your rebuttal
21 testimony, correct?
22 A. That sounds familiar, yes.
23 Q. Beginning around Page 26; is that
24 right?
25 And you can take my word for that.

I Q. Doyouseewherel quoted from?
2 A. I do.

3 Q. I quoted you correctly. correct?
4 A. I believe so.

5 Q. And you, in fact, determinedto address
6 these issues, at least explicitly, only after you
7 read the written direct testimony ofProfessor
8 Shapiro and Katz; is that correct?
9 A. I would say yes, I was stimulated by

10 the Katz and Shapiro testimony to elaborate on the
11 subject. I have — didn't in the back ofmy mind,
12 but I didn't — I think you'e correct that this—
13 their testimony, which focused heavily on this
14 issue, definitely caused me to want to respond.
15 Q. And you were elaborating, meaning on
16 something that you believe still that you said
17 explicitly in your opening'?

18 A. No. I'm not — I'm not disagreeing with
19 your language contribution. I'm just saying that
20 I'e always had the idea of competition in my head,
21 and I just didn't know that it would become
22 debatable in this proceeding,
23 Q. Okay. Now, in the same paragraph in

24 your written rebuttal testimony, you selectively
25 quote from Footnote 37 ofthe Web III remand

1923 1925

I A. Ifyou say so. I don't know the page
2 numbers.

3 Q. Okay. And you there state, and you can
4 follow me ifyou would like, but I beheve I'm

5 quoting you accurately from Paragraph 112 ofyour
6 written rebuttal testimony, quote, "I understand
7 that the willing seller, willing buyer standard
8 falls for rates that would have been set in a
9 competitive marketplace." unquote.

10 MR. POMERANTZ: Your Honor, Mr. Rich is
11 now working offofhis rebuttal testimony. I

12 actually don't object as long as I'm not precluded
13 from coming back to this when they offer their
14 direct testimony. I just want to make sure the
15 rules are clear because we did also address this—
16 both parties addressed this a lot, but I don't want
17 to be — I don't want to waive our right to come
18 back and — and address whatever Professor Shapiro,
19 Katz, or Fischel say in their direct testimony.
20 MR. RICH: We certainly have no issue
21 with that, Your Honor.
22 CHIEF JUDGE BARNETT: Okay. Thank you.
23 MR. POMERANTZ: Thank you.
24 MR. RICH: This is central to the case.
25 BY MR. RICH:

1 determination; is that correct?
2 A. Can you tell me where you are, sir?
3 Q. Yes.
4 I am in Paragraph 112 at Page 26 of
5 your written rebuttal testimony where you begin in

6 the Web III remand decision of the judges.
7 Do you see that".

8 A. I do.

9 Q. That vus a selective quotation from
10 Footnote 37, was it not'?

ll A. Oh, I see. Yes. Yes, it was from
12 Footnote 37. I was having trouble locating it.

13 Again, I see it now.
14 Q. Andi take ityou recall fromyour
15 recent deposition that we discussed the fact that
16 you omitted via ellipses from that paragraph the
17 judge's approval ofthe notion that the marketplace
18 we are trying to approximate here is, and quote,
19 "effectively competitive," unquote one; is that
20 correct?
21 A. I believe the judges did say that, yes.
22 Q. And you omitted that in favor of
23 extracting from that footnote what you term, quote,
24 "the critical question," end quote, open quote,
25 "whether the evidence demonstrates that sufficient
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I competitive factors existed to permit agreements to
2 serve as useful benchmarks and does not demonstrate
3 that rates in the agreements," quote,
4 "approximating monopoly rates," unquote, close
5 quotes; is that correct?
6 A. You'e still ahead ofme. I'm just
7 trying to locate.
8 Q. Take your time.
9 A. Well, just tell me where it's — to

10 save time, tell me where you'e quoting from.
11 Q. I'm still quoting from that same
12 paragraph. That was at the very end ofParagraph
13 112, when you talk about the critical question—
14 A. Iseeitnow. Thankyou, Counsel.
15 So yes, this is what I included in the
16 paragraph.
17 Q. And your reason for failing to cite to
18 the judges Footnote 37 endorsement of a normative
19 marketplace characterized by, quote, "effective

20 competition," I take it, was simply in the interest
21 ofwriting a shorter paragraph?
22 A. So you'e askingme what]recall from
23 what I said in my deposition?
24 Q. I'm just asking you what is accurate.
25 A. I don't have a clear recollection of

I why I didn't refer to the word "effectively," but
2 that's what you emphasized in your question.
3 No. 1 indicated that the original — I

4 emphasized the word "effective]y". My question is:

5 Why you ]eA out that statement appearing in Note
6 37.

7 No particular reason, except ] was
8 trying to write a shorter paragraph and I didn'

9 want to cite the entire footnote."

10 (Tape over.)
] I Q. That is an accurate capturing ofyour
12 testimony at the deposition, correct?
13 A. Yes, it is.

]4 Q. By the way„where in Footnote 37 do the

15 judges indicate that the passage you quote from in

16 your Paragraph 112 poses, quote, "the critical
17 question," end quote, in this proceeding?
18 A. I'm not sure the judges — I don'

]9 recall. This is my interpretation. I can't say
20 the judges use that word.
21 Q. Now, to clarify, forpurposes ofour
22 ongoing examination, am I correct, sir, that at the
23 time you submitted your written direct testimony,
24 you were unaware that our client, Pandora, had
25 entered into a direct license agreement with Merlin

1927 1929

I what I was thinking at the time. I presume I

2 didn't think it was necessary to develop the point
3 I was making. I wasn't trying to avoid that point.
4 I don't have a clear recollection ofexactly what I

5 was thinking at the time.
6 Q. Let me queue up a passage from your
7 recent April 13th deposition to see if it jogs your
8 recollection

9 A. Sure.

10 (Video played.)
11 "And what follows in the delighted
12 language in Footnote 37„ free to follow along is a
13 citation which says, "See also Web 11," with the
14 proper citation to it, "parenthetical explaining
15 that Web I required," and quote, "effectively,"

16 which is italicized in the original, "competitive
17 market," unquote, rather than a quote, italicized,
18 "perfectly competitive market," unquote?
19 Do you see that?
20 Yes.
21 Why did you leave that out?
22 I was looking throughout this paragraph
23 to find ways to shorten it to just avoid having a
24 longer more complex report. I can't think of any
25 special reason. I gather you'e asking me about

] and a number of Merlin's members? You were unaware
2 at the time.ves?
3 A. That's correct.
4 Q. Okay.
5 A. I didn't — did not find out until I

6 saw Dr. Shapiro's report.
7 Q. Okay. And so. accordingly. in your
8 written direct testimony, you did not undertake any
9 evaluation ofthat Merhn agreement as a potential

] 0 benchmark for rate setting here, correct?
] I A. That's correct.
12 Q. And nor did you compare the attributes
]3 of that benchmark to your interactive services
14 benchmark, also correct?
15 A. Yes. At the time] wrote my direct
16 repoit, that is correct.

17 Q. Right.
18 These questions are all focused on, for
19 the moment, your direct test — written direct
20 testimony.
21 Nor did you apply your four-factor test
22 to the Merlin agreement in connection with your
23 written direct testimony, right?
24 A. That's correct.
25 Q. Nor did you discuss your shadow of the
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I statutory license analysis in the context of the
2 Merlin agreement, right".

3 A. That's correct.
4 Q. Okay. And so these are all topics
5 covered in your subsequent rebuttal testimony
6 correct?

7 A. Yes.
8 Q. To which we will return at a later
9 date.

10 A. I look forward to it.

11 Q. Now, I take it, it remains your view
12 that the agreements between recording companies and
13 major interactive services are the most informative
14 benchmarks for rate setting in this case, correct?
15 A. Yes.
16 Q. And that's because these agreements
17 earned, quote, "the best scores," unquote, on your
18 four economic tests, at least as of the time of
19 your written direct testimony; is that correct'?
20 A. That'scertainlyoneofthe reasons.
21 yes.
22 Q. Okay. But nothing in your application
23 of those four economic tests assesses whether or to
24 what degree the agreements relied on between these
25 interactive services and recording companies when

I

2

3

5

6

7

8

9

10

11

]2
13

]4
15

]6
]7
18

l9
20

21

22

23

24

25

so] take it your question is did] — has to be
more specific. Did I explicitly think about how
steering wou]d impact my opinions, ] guess is your
question, and I don't recall focusing on steering.
I think that would be fair, but I certainly was
aware ofsteering.

JUDGE STRICKLER: Professor, you said
you were aware ofsteering prior to your
involvement in this case. Can you give us a
definition of steering as you understand it?

MR. RICH: You anticipated my next
question.

JUDGE STRICKLER: Skip to the next one.
MR. RICH: Okay.
THE WITNESS: Yes. Steering involves

making some effort to move customers to — to play
more of songs that you have some preference for and
less of others. It's affecting the choices they
make within the confines ofyour particular
repertoire.

JUDGE STRICKLER: You said you were
aware of the concept ofsteering before this
proceeding.

Is there a more general definition of
steering that applies not just to playing the

] 931 1933

1 negotiated in a competitive market, correct? You
2 just don't undertake that analysis?
3 A. AsI have suggestedsometimeseveral
4 times before, it's — it was — at the time, it was
5 my belief that the market was competitive and that
6 was presumption I used when] was doing the
7 analysis. I just didn't explicitly say that.
8 Q. So there's nothing, though, in the—

9 in the text ofyour written direct testimony
10 assessing whether there is competition between
11 record labels in the upstream market in which the
12 record labels license their sound recordings to
13 interactive services, correct? It's just not
14 something you analyze, correct?
15 A. In that report, I did not explicitly
16 talk about that nature of the competition. To the
17 extent that I recall, there may be other language
18 inhere that I haven't searched. I would have to
19 take more time out to do that.
20 Q. So you didn't — you didn', for
21 example, consider the concept ofsteering when you
22 submitted your written direct testimony, correct?
23 A. Well, it's hard to answer. I'm

24 certainly aware ofthe concept ofsteering ever
25 since I began working on this case and prior to it,

1

2

3

4

5

6

7

8

9

]0
]I
]2
]3

14

]5
]6
]7
]8
19

20

2]
22

23

24

25

music, but in economics at large?
THE WITNESS: I don't know that I have

seen it in standard textbooks, but yeah. one can
imagine steering being applied in a much broader
concept. It's the process of directing people to
make choices beyond what they would make ifyou
were not using some mechanism to direct them. But
I don't — it's not a term that you would see in my
textbook, for example.

JUDGE STRICKLER: It's directing
behavior by offering incentives or penalties'

THE WITNESS: Yeah.
The reason why — yes, but the reason

why I don't think you would see a definition is
because we use market incentives all the time or
pricing incentives to direct people, and I don'

think most economists would call that steering. So
steering — although it is, the steering usually—
I think people would want something more specific.
So here, the steering is not done through change in
prices or anything. It's done by changing the
choices the people — the options that people have.

JUDGE STRICKLER: Thank you.
THE WITNESS: I don't know — I don'

know — I haven't seen the textbook definition of
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I steering, but I feel comfortable using the term.
2 BY MR. RICH:
3 Q. Now, in your recent deposition, we
4 talked a bit about that, and] think you
5 acknowledge that one conception ofsteering would
6 be steering to gain market share by a seller in a
7 market, correct?
8 A. That might be one reason one enables
9 steering, yes.

10 Q. Yes.
11 And — and let me ask you this
12 question: On your direct examination earlier, you
13 discussed the fact or the opinion that the majors
14 are must-haves, as that expression has been used,
15 in your view, both in the interactive service and
16 the noninteractive service market, correct?
17 A. Yes.
18 Q. Andby must-have, am] correct in
19 interpreting your sense of that term to mean that
20 no major could be dropped altogether by either an
21 interactive service or a service like Pandora'
22 A. Yeah. I had to — that's generally
23 correct. I had a small exception. which I put in
24 just to clarify. It's conceivable to me that I—

25 that a service like Amazon might avoid deals with

1 me, connotes competition, doesn't it, between
2 sellers to have more of their product or service
3 sold or licensed?
4 A. I would say—

5 Q. Good old-fashioned competition, isn'

6 it?

7 A. I would say steering can be a way of
8 utilizing bargaining power to your advantage, which
9 I think is part of the competition story, yes.

10 Q. Okay. And I take it your view is that
1] steering is antithetical to a statutory license to
]2 be set by these judges, correct?
13 A. No.
]4 Q. You have an understanding of the
15 concept of- you use a term called "playment" in
] 6 some ofyour testimony, don't you?
] 7 A. It's not original to me, but yes, I do.
18 Q. What do you mean by the term
]9 "p]ayment"?

20 A. It would — it wou]d — essentially, it
21 would be away- it would, essentially, be talking
22 about steering, It would be finding ofways to
23 have people utilize more of the songs you care
24 about than some other service's songs.
25 JUDGE FEDER: Mr. Rich, could you spell

]935 1937

I all the majors because music streaming might be
2 such a small portion of their business model that
3 they could do without all the majors: otherwise. I

4 would say — I would say must-have is a term I'm
5 very comfortable with.
6 Q. Right.
7 But staying with my definition of
8 steering as steering to increase niarket share, for
9 purposes ofmy next question. would you agree wdth

10 me that two concepts are not incompatible for any
11 given service; meaning, that you could conceivably
12 have a service as to which each major is a

13 must-have, but depending on the music used
14 characteristics and abilities of that service. that
15 service might, nonetheless. be in a position to
16 steer its music use, favoring wdth greater plays,
17 and therefore, awarding greater market share to one
18 or more of the majors? They'e not incompatible,
19 are they?
20 A. I believe it's not incompatible for one
21 service to steer in the world of statutory licenses
22 for noninteractives. I don't believe it's possible
23 for all the majors to steer at the same time.
24 Q. But ifby steering to gain — by
25 steering to gain market share, you would agree with

] that?
2 MR. RICH: Believe it or not.
3 P-L-A-Y-M-E-N-T.

4 JUDGE FEDER: Okay. Thank you.
5 MR. RICH: I don't think we'l find it
6 in the dictionary.
7 BY MR. RICH:
8 Q. And do you recall being asked and
9 responding to a question from me at your April 13th

10 deposition that the concept ofplayment is
11 antithetical to the statutory license?
12 A. I don't recall offhand, but I'm sure
] 3 you'e going to remind me.
]4 Q. We'l find that and read it. I don'

]5 want to slow down the examination.
16 Now, I take it that in Paragraph 2 of
17 your written direct — pardon me — Paragraph 8 of
18 your written direct testimony, you indicate that by
] 9 way ofbackground you interviewed representatives
20 ofeach of the major labels and one or more indies
2] to get somewhat familiarized with the subject
22 matter you would be opining on: is that correct?
23 A. Yes, that's one ofthe things I did,
24 yes.
25 Q. But nothing in those meetings informed
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I your judgment as to the degree of competition
2 bebveen or among major labels for plays on
3 interactive services; isn't that correct?
4 MR. POMERANTZ: Objection, Your Honor.
5 We had a rule in this case I think all
6 parties abided by, that if the experts spoke to the
7 client and did not rely on it, it would not be
8 discoverable or testified about, and I believe that
9 was the rule followed in all depositions in this

10 case. Sounds to me like Mr. Rich is asking for
11 communications that were not discoverable in this
12 matter and not — and something that we all agreed
13 would not be questioned about.
14 MR. RICH: If I may be heard, Your
15 Honor, it's exactly the opposite. I'm preserving
16 that. I'm merely confirming what this witness
17 previously confirmed in a deposition, which is that
18 nothing contained in his written direct testimony
19 reflected the substance of any of those meeting,
20 and I'm just trying to confirm that.
21 MR. POMERANTZ: Well, that's fine, but
22 that's what he's trying to confirm. But he stuck
23 the word "competition" in there and was trying to
24 get into the substance. If he just wants to ask
25 that question, I have no objection.

I A. I'm trying to get the positives and
2 negatives to your question. I don't think I agree
3 with the statement you reached, but I — you may
4 have to ask the question the right way.
5 Q. Let me ask the question a little more
6 artfully, which I am trying to, which is: You
7 sitting here today don't have any evidence you can
8 citeto, I takeit, thatmajorrecord labels in

9 their dealings tvith interactive services compete
10 head to head for increased plays on those services,
11 do vou?

12 Please take your time.
13 A. You said compete head to head for—

14 what was the last phrase in your question?
15 Q. Increased plays on interactive
16 services.
17 A. Well, that's just a clarifying answer.

18 I do — I have no doubt that the major interactive
19 services compete against each other. So, in that
20 sense, the answer would be "yes". But ifyou'e
21 asking me about am I aware of any evidence that
22 they have engaged in steering, I would say "no,"

23 that's not something I am aware of.
24 Q. Perhaps, I misphrased the question, but
25 the question was designed to elicit whether you

1939 1941

I CHIEF JUDGE BARNETT: Could you ask
2 that question, Mr. Rich'

3 MR. RICH: Yes.
4 BY MR. RICH:
5 Q. So am I correct, sir. thatyou
6 confirmed in an earlier deposition in this
7 proceeding that nothing contained in your written
8 direct testimony reflects the fruits of any of
9 those early conversations you had with any Pandora

10 representatives?
11 A. You are correct.
12 Q. Okay. Now, your testimony at this
13 hearing, at this trial from the chosen
14 representatives of the majors reveals that none
15 competes with the others to secure a grater shaiv.

16 ofperformances on interactive services„ I take it
17 that you would have no reason to question that
18 testimony, correct?
19 MR. POMERANTZ: Your Honor, objection
20 to the extent it assumes testimony that, as I read
21 the question, is not in evidence.
22 CHIEF JUDGE BARNETT: Overruled.
23 Yoli Inav aliswer
24 BY MR. RICH:
25 Q. You can answer.

I have any evidence you can cite to that major record
2 labels compete with each other to secure increased
3 plays on interactive services'?

4 A. Oh, I'm sorry.
5 I can't cite any direct evidence off
6 the top ofmy head.
7 Q. Thank you.
8 With respect to the playment issue, I'm

9 going to ask you to turn to your April 13

10 deposition transcript, please, towards the front of
11 the binder, and turn to Page 366, beginning at Line
12 12.

13 Let me know when you'e there.
14 A. Okay.
15 Yeah, I have it.

16 Q. Okay.
17 Question: "What is playment?"
18 Answer: "Playment is a term I have
19 seen utilized that roughly says that" — "says"—

20 "describes steering. Steering that affects market
21 share. So it'" — "it's getting" — "having
22 incentives to play more particular set of artists."
23 Question: "And that's antithetical to
24 the statutory license, correct?"

25 Answer: "Yes."
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I Do you see that'?

2 MR. POMERANTZ: Your Honor, if] could
3 have the entire answer read and not just the one
4 that says, "yes." The answer continues on Line 25
5 and onto the top of Page 367, I think.
6 MR. RICH: I'm happy to complete it.

7 It was not intentional.
8 BY MR. RICH:
9 Q. The answer continues after Mr.

10 Pomerantz's objection to form: "I don't think"—
11 "I don't think you can have. The statutoiy license
12 doesn't have anything that I recall playment in

13 it."

14 Is that your testimony?
15 A. Yes.
16 Q. Okay. Now. Mr. Pomerantz examined you
17 on some activities you undertook in the 20]2 period
18 in relation to the proposed merger or the proposed
19 acquisition by Universal Music Group of the EMI
20 music group's recorded business.
21 Do you recall that'?

22 A. I do.
23 Q. Am I correct that at least for a time
24 you consulted with both Universal and EMI in

25 relation to that transaction'?

13

Bonnie Russo
Notary Public in and for the
District of Columbia

14

15 My Commission Expires:
16 May]6,2016
17

]8
]9
20
2]
22
23
24
25

1 CERTIFICATE Ol'OURT REPORTER
2

3 I, Bonnie L. Russo, do hereby certify that the
4 foregoing transcript is a true record of the
5 proceedings to the best ofmy ability, that I am
6 not related to or employed by any of the parties
7 involved in these proceedings, and. further, that I

8 am not a relative or employee of any attorney or
9 counsel employed by the parties hereto, or

10 financially interested in the proceedings.
]]
l2

1943

I A. You are correct.
2 Q. Okay. And, approximately. when did
3 that retention begin. do you recall'

4 A. It wou]d have been sometime in 20]1. I

5 don't recall the exact month.
6 Q. Oka).
7 MR. RICH: Reluctantly. Your Honors, I

8 think this segment will move into some restricted
9 material and I will have it in one segment, and

10 then hopefully we can reopen the hearing.
11 CHIEF JUDGE BARNETT: Your timing is
12 perfect because] was just going to say let's take
13 the other ten minutes of our a]'ternoon recess and
14 see ifwe can get some air in here.
15 We'l be in recess for ten minutes.
16 (A short recess was taken.)
17 CHIEF JUDGE BARNETT: Please be
18 seated. We did ask forair. We hope we get it.
19 Mr. Rich, at this point, we are going
20 to close the hearing room. Ifyou have not signed
21 the nondisclosure certificate, then please wait
22 outside. It looks like everybody here is in for
23 the long haul.
24 (THIS ENDS PUBLIC SESSION)
25 (RESTRICTED SESSION BOUND SEPARATELY)
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